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that the tw0 Houses would adjourn sine die on the 16th in1t., 
at 10 o'c1ock, A. M., was taken up. 

Mr. Throckmorton moved to lay the resolution on th& table; 
lost. 

The amendment of the House was then concurred in by ths 
Senate. 

A bill to provide for the boring. of Artesian Wells between 
the Nueces and Rio Grande Rivers, was read a first time. 

On n1ot.ion of Mr. Britton, the rule wassu.apended, billread 
a second time and passed to a third rea.ding. 

Rule further suspended, bill read a third time and passed. 
J\Ir. Burroughs made the following report : 
The committee on Enrolled bills have examined a.nd find 

correctly enrolled: 
An act to repeal the act of January 26th, 1856, to author­

ize the county of Brazoria to regulate and discontinue public 
and pri vn. te roads. 

An act to create the county of Chambers. 
An act granting Abner C. Davis poy for services in the 

army of the Republic of Texas. 
An act to authorize the Tellico Manufacturing Company to 

construct a Toll Bridge across tl:e Trinity river. 
4-n act to incorporate the Guadalupe Bridge Company. 
An act to authorize the Comptroller to pay to S. A. Mave­

rick the funds of the Mexican Gulf Railway Company. 
A joint resolution relative to the portrait of the late Abner 

S. Lipscomb. 
An net for the relief of William Lee. 
An act for the relief of the heirs of John B. Well. 
An act to re.linq uish tha right of the State to certain lands 

therein named. 
And having been signed by the proper officers were this day 

presented to His Excellency the GovernJr for his approval. 
On motion, the Senate adjourned until to-morrow morning 

nit 9 o'clock. 

SATURDAY, February 6th, 1858. 

Tha Sanate met pursuant to adjourmnen t-prayer by the 
Cha.plain-roll called-quorum present. 

The Journal of yesterday was read and adopted. 
l\ir. Russell ch~irm'lin of the committee on Engrossed bills, 

reported 



A bill ti> proYide for a Digeat of ihe LaWI of Tena, ..,. 
reo-tl.J engroued. 

ll'r. Pirkey, Chairman of the committee on Public Laud, 
t.o which wae referred a. House bill for the relief of the heir 
ot John B. Fox, reported the same back to the Senate and 
recommended its paBSage. 

On motion of Kr. To.ylor, of Fannin, the rule wa1 suspen­
ded and bill read a. BOOOnd time. 

On motion of Kr. Erath, the bill was amended by adding 
Provided, the pa.tent shall not issue if there is evidence 

in the Land 01tloe ihat the party haa heYetofore received 9a 
aorea aa a bounty for said service-. 

The bill was then puaed to a third reading. 
Rule eutrpended, bill read a third time and passed. 
Mr. McCulloo'h made the followi~ reporta: 
The oommi~ on Countiee and County Boundaries, have 

considered the following House bills, viz : 
A bill to change the boundary of Medina county. 
A bill to amend an act to create the county of Llano, and 
A bill to amend an act to create the county of Ban Saba 

and inmuot me to reoommend their passage. 
On motion of :Mr. HoOulloch, the rule was suspended, and 

a bill to amend the aet to create the county of Llano, was 
taken up, read, end paned to & third readi~. 

Rule. further eu~nded, bill read a third time and passed 
On motion of Mr. KoCullocb, the rule was suspended, 
The bill to amend an act to create the county of Ban 

Saba, was taken up, read, and paaed to a third reading. 
Rule further suspended, bill read & third and passed. 
The committee on Conntiee and County Boundaries have 

OODSidered a bill to define the di vi<ling lines between the 
counties of Hill, Navarro &nd Limestone, and from an 
examin&tion of the maps respecting the boundaries and the 
present locations of the County Seats of said counties and 
conclude that the change proposed will have a tendency to 
make the County Seate permanent and improve the shape of 
the counties. I am therefore instructed to recommend the 
pa•age of the bill. 

Ou motion of Mr. Pedigo, a Honse bill declaring the true 
intent, meaning and construction of the 8th Section of an act 
to encour&.gA the improvement of the navigation of the ri'f'ers 
and other na:ylg&ble waten in Texas, &e., &o., passed.August 
let, 1856, was taken 'lp and read a second time. 
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Mr. Stockdale offered the following amendments~ 
In line seven, Section 1, strike out "Sabine river,"' and 

insert "each of the rivers therein named, to-wit: The 
Su.bine, Red River and the Rio Grande. 

J\.Iake the word "' sum" in the tenth line "sums," and 
":river" in eleventh line "river'1 ·" re1ectecL 

' , , 'J • 
The bill was then passecl to a third reading by the followrng 

vote; 
YEAs-:M:essrs. Britton, Burroughs, Erath, Fall, Graham, 

Hyde, Lott, 1\iicCulloch, Martin l\Iaverick, Pedigo, Pirkey, 
Potter, Shepard, Tankersly, Taylor., of Cass, rl,ruitt, Whaley 
and Wigfall-19. 

NAYs-Messrs. Grimes, Guinn, Paschal, RurneU and Stock,. 
da1e-5. 

Rule suspended bill read a third time and passed. 
On motion of Mr. Britton, the motion of :J\fr. Pirkey, to 

reconsider the vote passiug a bill to relinquish the right of 
the State to certain laads therein named was taken up. 

:Mr. Pirkey withdrew his motion. 
A message was received from the House informing th~ 

.Senate that the House had passed the followfng bills origina­
ting in that body. 

A bill for the relief of Alexander Patrick. 
A bill for the relief of Isaac D. Hamilton. 
A hill for the relief of the widow and heirs of Daniel Mar­

tin, deceased.. 
... .\. bill to repeal au act to regulate MUBtaIJ.g Chases west of 

the San Antonio river, and 
A bill granting to certaiu persons therein named the privi­

bge of erecting a Toll Ilridge across the Angelina river and to 
b1·idge its sloughs) at or near Buck Shot. crossing. 

A bill supplemental to an act fixing thP- time of holdin~ the 
District Courts in the 14th Judicial Disti'ict, was taken up 
.and read first tjme. 

On Inotiou of riir. Britton, th.e rule was suspended and bill 
read a second time. 

On motion of Mr. S tockclale, the bill was amended, so as to 
make the caption read; 

A bill 2upplemental to an act entitled au act to change the 
time of holding the District Courts in the 10th and 14th 
J udieal Districts. 

The bill was then pas2ed to a third reading. 
Rule .suspended, bill read a third time aDd passed. 



]fr. Pedigo introduced [l, bill $11p1:1cmcntaI to rm ad c:nti-~ 

tl8d nn net to create the county of Olw:1nbcrs ; rend :Drst and 
second tin:1cs and refc:::red to the comrnittco on Counties and 
County Dom:1c1uric~. 

' D } ' ' 1 ' ' -~-;~ -, "" L1 ., 1 • , • 
A tT omt .1.l.CSO 1rc1on f!:ut;.1onzrng \. rn .. 11. DJ!fW .. 1i:Ll2:( to orrn~ 
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snit ag~"-,nst tnc :::>t::tfo rn Lrn ;~tnct vonrt o L11 ·cr:y county, 
·.vas r2tul first time. 

On r~.-1cition of rd~r. Petter, the rtllc W.1S ;m::;pendc.J; and .J oir.t 
He.solution read second time. 

JHr. Gujnn offered the follo'.Yi:ng nmeHL11cI1t : 
Should it nprco.r cu the tr:iul of thfr, ca~1so in c01ut~ t1rnt 

I~Ir. IS rn1ding hns been L11ly ccmre:n:<:.i:c J lJy 1mli Yi•,1uah. 
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the IC:pcal of ~.aid Churtcr ; nc1optcc1. 
On m1)tic::.1 of !1Ir. l\IaYcricl~, the J oh1t TI :;;:>ciL-ttion Y\2$ 

refoHc-:l to the committee on the J ndici:trY . 
.r.\.. E<Y~1~:'<: bill making 1n·oy.i~io-:.1 for -lhc tra11:-;ktin,; anc'.. 

IiriDtin0· of certain Gz.1ncrnl ~Ln.,v;;;, into ti10 ~~;1rnn~:<I1. !:XlT~Ll.~1r:. l_, ,/ ; 
"11'1 ·i'~.-.,.l,,-r.o·1· ~Hl b.llO''UlffCS IY'l" l'l;'' '1 .f.,.,.f. ti'1''' 
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that ilL~ bill J:uight bo placed :.1ron its s~cGIJJ l·cw..1it:g; lost. 
l\Ir. Taylor, of Fannin, nrnde tl10 follo-sinf~ report.: 
The ccm2nittce on Educ.-:tim1 hc:.rc co:1siJ~I"Cd J. Honse biE 

1'1"1··1'rr.- 0I' :l}Jl1l'Olff:"1:011 +'01· n1C rr1 1·r·h·0
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l!lint.l of the State of Tcxat.;, mid instruct ::irn to r2c;ornn!cncl 
it3 p<""t:'.::1~'0 with t11e f)llc..riYing ilmc-nc:_:1'1t::.1,~s: 

Ami:::nd by ndding to f3cctio::.1 4 : 
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c:rty s1) purclrnsccl until said pnl'cL~tSc f.iL.111 Le T<1.ti{icd lJY the 
Tlegisldure. 
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Scc·:_:cn-111rn.t sll,TnLl ·the 'rrnstccss scl1.;ct :.i lo;~:iti0~1 -,1pon 
l , . l o ,. l l . . r· 

]il'Opc1·t:·;· JC1o:r.~grnµ; tot H~ ,:_1tatc n:.; ~ill'cctcc.. urn,cr~wov1s10ns o:c 
·fr!_; :Di: ... ~~ p~u·t of the 3cl Section of this act, tl1ey ~Jrn.11 \'ff.de· 
+l1e c~i"·'-c~·:o··1 c)f tl1,., Go.,·c1·1-'()" c.--.r•~1+· .. 01ir.1 .. ·1 11•1 "-''"c-·1 ·c+.-., .... - ,,i:· 
,.. l~l' .... .,i .L. .....\....· , t ... .J 1, ,,,~lJ, Li J. ... ~ tl. ... ~J\_ .1. \,.(..l!V '-J.'i. 

~~ 1-·"'J.Lc , ,.,,1,,1{1 th,, ~19 r-..)oo qn o·t· ;·:·/-.,-.,,,.,11 "·:-,c1"'of' ...,,, 111 ".;T 1·-0 
i_.1..<.1- .. .._. ... !i..l''-#o....... '-' 1/ .",,,J,1 "........ • '- .1._ ... 1..l1..,.. l.i...1 L,. <~1.1 · .a('-J U._, 

·11nc 1" <:;; ... •'V for tli c I>UlT) 1'S0 of ~-rec tii10' -(\~ ('''C0"1 r::·L1i t".1ul" 1) :1 ;1 cl-
... \_ l...,~.-~ ... ,1 r .... •• V• - ,_,..._ ..Lb L . ._...1.. .& -. J....J _._ •lw J.\.... t.. \o..J • .l. 

1•11o·s ·1<·,. -,· :.'"';tl-1 111"'t~.l.L 1 lt~oJ..-:1 L 

..... ~ ~'.... ;JC..'11 .A ,,J ..L l ,., J/.. J_ • 

c.011 ·1•·>+=011 o.r. 11 l""r 1rc"11ll··011 •·J•c 1···11 1., ~""S "l"'}~cnc1 crl 1 ~1' 
~ j. \ \_ l 1 .1.t • ..._, j_ \.J . li v ..! _, L .l. t L \ f I l ~') l • :-. I .1 !.. ll' f..) 1 ..:.. 

~md rq~cirt tak?n up, rc(1cl m:1ench1.:.e11ts :ic_~o1:tr;r} nncl biU F~ss 1:c!_ 

t'J a thrn.l rer.chlJ.!_~·, 



Rule further suspended, bill read a. third time and passed. 
Mr. Pirkey made the following reports: 
TD.e committee on Public Lands have examined n. bill for 

the relief of Thomas Cochrane. The evidence before the 
committee showecl that Cocherane served three months from tlrn 
27th of February, 1836. As a warrant may have issued and 
lrn outstanding, the committee instruct me to recommend tha 
adoption of the following amendment and the p~ssagc of the 
bill. 

A mendment-Providcd said certificate shall not issue until 
after the the 1st day of September, next. 

On motion of ~Ir. Caldwell, the rule was suspended, bill 
und report taken up, rea<l, amendment adopted and bill 
passed to a third malling. 

Rnle i·mspended, bill read a third time and }ias5eu. 
Tho commitec on Public Lfl.nds have cons1dored the peti­

tion of Sam ,Jordon, who asks the issuance of a certificate to 
him, for one third of a league in right of J nan Prado ; one 
league in right of Lewis Da.vid, and one league in right of 
,J osc Del Rio. 

It appears to your committee that said Prado has received 
all the land to which he was entitled. 

Thero is not sufficient evidence that J osc Del Rio was 
entitled to unv bnd. 

Lewis D11vi'~l appears to have receivccl a title for one league 
after the closing of the lancl office, which was rejected by the 
Trn veling Board. He subseqnently received a certificn.te for 
a. labor which has been patented. The committee think he 
was entitleu to a league and labor anc.l therefore instruct me 
to recommend the passage of the acco1npanying bill. 

A bill for the relief of Lewis David; read first time. 
The commit.tee on Public Lands have considered a bill for 

rdief of Robert J. Calder and instruct me to recommend its 
passage. 

The committee on Public Lands have considered a bill for 
tLe relief Elijah :Moore, and a n1ajortty of the corrnnittee in­
otruct me to recommend its pnssage. 

]}fr. 'raylor, of Cn.~s, introduced a bill to encourage the 
construction of a Railroad to the Pacific. 

Read first and second times and referred to the committe on 
Inte-rnal Improvements. 

!fr. Martin, introduced a bill to create and incorporate tho 
Texas Pacific Rn.ilroad Railroad Company; read first and 
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t-;ec.ond and times awl r-Jl"T»Dd to tlrn com.mittce on Internal 
Improvements. 

On motion of ]fr. Brit.ton, th'.J follo,Yin;; House bills were 
severnlly read fir.:>t aml second times and r;:ferred as stated. 

A bill gntnting to the pJrsrm:~ therein named, tho privilerre 
of erecting a Toll Bridge acrot's the Angelina river. at or nc~1• 
Buck Shot Cros:sing-to the committee on H.oads, Bri(lgcs an(l 
b.,erries. 

A bill to abolish tho office of Clerk of the C .mnty Conct.. 
and transferring tho cl n tics heretofore n.~q uirecl of them tu th~· 
Chief Justice-to the committ8e on the .Judiciary. 

A bill to exempt ferry boa.ts from execution or other farced 
sales-to the committee on tho ~T udiciarY. 

A bill for tho relief of tho widow ancl h~eirn of D.1niel ~,Iartin, 
J3ccased-to the committee on Private Land Claims. 

A hill for the relief of Isaac D. Hcimilt011-~o tho s:une com­
mittee, and 

A bill for the relief of Alexander Patrick-to the com­
mittee on Claims and Accounts. 

A Hon::m hill to repeal nn act to regub,tc. l\Iusta.ng ehas~x 
\Vest of the San Antonio river, was re:ul first time. 

On motion of l\Ir. Britton the rule was su~pentled, bill rcn.<l 
secoml time and passed to a third reading. 

Rule further suspended, bill ren.d n, third time and passed. 
A incssa~c was recuivrnl from the Hou~'o informing the 

Scna.te tJrn t the Honse haLl -passPd n, bill, ori~~ina ting iu that 
body, to authorize and rCl}Uirc the Co111mission0r of the Court 
of Claims, to issue certain ln.nd certificates therein named. 
and the following Scnn.te bill:!. · 

A bill to allow 0. H. ::.'{immon to adopt two illegitim~te 
children. 

A bill to relinquish to the Galveston Dry Docl: Compn,ny 
the right of the State of rrexn.s to twenty-five aeres of Li.ml 
on Pelican Flats in Galvc::iton Bay, and 

A bill 8upplemcnt.ll to an act to incorporate tho Tex.a::; 
Iron, Steel ancl Copper :~L.inufacturing, ]\fining and Trading 
Company, passed S2ptemh01· 1st, 185G. 

On motion of Ith·. l1c1ylor of Cass_, the S·;natc adjourncu un~il 
7 o'clock, P. 11. 
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7 O'CLOCK, P. I\I. 
The Senate met-roll called-quorum present. 
On motion of J.Vlr. Era.th, a House Lill to authorize an<l. 

reL1uire the Commissioner of the Court of Claims to issue cer­
tain lancl certificates therein named, was taken up and f\~ad 
first time. 

On motion of l\'Ir. Guinn, the rule was suspended, bill read 
a second ti me and passed to a third reading. 

Rnle further suspended, bill read a third time and passc.J. 
On motion of ]'.\Lr. Tankersly, a bill for the relief of tlw 

heirs of John Gray, with the report of the committee on P~:i­
vate Land Claims offering an aruemlment thereto was ta.ken 
up, read, amendment adopted and bill ordered to be cngrm::::ed. 

H ule suspended bill read a third time and passed. 
HoN. F. R. Lunn"GcK, 

President of Scnnte. 
Srn :-The Committee on the Judiciary to whom v .. · .. 1s 

referred a bill to relinquish to the Houston Texas Central 
Compauy, a. cel'tain bond therein named, have duly consiclr:.~rc1l 
the same. 

r:rhe object of the bill is to release to the Houston an<.: 
Texas Central Hailroad Company a bond for ten thonsun<.L 
dollars executed under the second section of tho act tu 
cncoura6e the cons ti nction of Railroads in rrc:xas, Ly dor:.n.­
tions of land, approved .January 30th, 1854, the 1iernilty ot 
which is alledgc to have been forfeited on the 1st of N ovcm-u 

her, 1857. 
The fo.ct of forfeiture has not been ascertained by a j uc1ici1.1l 

sentence, though your committee :.:-~1\~ fully co1winccd t1w 
Company failed to comply with the conditions of the la\Y 
under wl1ich the bond was given, and that the same might b­
Jcclared by judicial sentence, 

In this bill two q ucstions arc presented for the ccnsillcration 
ot the Senate. First, the expediency of allowing the relief 
sought; and secondly, the constitutional power of the Legis­
latnru to relinquish the penalty of the bond. Your com­
mittee believe it expedient to grant to Railroad Cornpnnie81 
during the infancy of their entcrprizes, every facility not 
injurious to the general interest of the State. Hegarding the 
nrnny s·:rious uh;;tades and difficulties with which our Hail­
roacl Cumpanics have to contend, in building the first tv.-o or 
three sections of any rc~d: your committee believe it imp~.il-



tic o.nd unwise t() ex:act any penalty or forfeiture from a 
Company, nob inonrred. by wilful neglP,ct or a. positive violation 
of its charter. 'l'hey are satisfied such was not the case with 
the Houston and Texas Central Railrmul Company ; but that 
the Company n1ada every reas1>nable effort to comply with the 
provisons of the law, and was only preYcnted from doing so 
by those general causes, which for a. time, retarded, if they· 
did not entirely atop tht3 coostruction of all Rl\ilroarl 
throughout the United States. There seems to be little 
cliffer0ne0 of opinion with tht.i committt::e 8S to the propriety 
of the reliof sought in this cssa, provided the same oo.n be 
oonsti t.utionally granted. 

On this question members of the committee diff~r in opinion. 
The bill now under consideration is liablo to the same objec­
tion urged by the Governor in the latter part of his message 
of the 23d ultimo, rcf11sing hi~ approval of "An Act for the 
relief of the Houston ancl Texa.i Central Railroad Company, 
and wllieh act wa.s returned to this House with his objection. 

The obje~ti~n of the Governor, and of th'Jse who <liffer in 
opinion from the majority of the committee, is, that a forfei­
ture or penalty once incur;.-ed, in a case like this, cannot be 
remitt.ed by the Legislatate, but becomes the subject of 
Exem1tive clemency when attempted to be enforced under 
judicial sentence. 

From thiB position., the undersign~l members of the com­
mittee beg leave to dis8en.t. In giving the rt~~eons which 
induce them to entertain n different view a1J to the constitu­
tional power of the Legislature, they will endeavor to beat 
the Governor's opinion with that respect and consideration 
to which the high source from which it eminated is entitled 

The firgt portion of Section 11th, of Article 5th, of the 
Oonstitntion is relied upon, to show that the power of " re­
mitting fines and forfeitures" is granted to the Executive 
nnd i! therefore denied to the ~gislatul'e. The language, 
as follows, to-wit : 

"In nU criminal case8', tttcept in those of treal!lon and im­
pea~hment, he (the Governor) shall have power, after con­
viction to grant reprieves ft.nd pardons; nnd under such role 
as the Le~slature may prescribe, he shall have power to remit 
fines and forfeiture~/' 

It is true, the thl'ee Departments of Government a.re sep­
erate nnd distinot1 and the powers properly attached to one 
cannot be exercised by any llerson or body of persons being t! 
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the at.her, unlass expressly permittetl by thQ Constitution. 
And whilst it is clear, that the Supreme Executive powel' of 
the State is vested in the Governor; the Legislative power cf' 
the State in a Senate and House of Representatives ; and the 
Judicial power in one Supreme Court, in District Courts, and 
in such inforior Courts as the Legislature may fro1n time to 
timo create, it cannot be donied that many of the powers of 
the Government are exercised by persons, being of the LegiM­
btive, Judicial or Executive Departments, indifferently as the 
L8gislatnre nu.y- prescribe. :Many land certificates, honnt.y 
warrants and donation claims have been issued by the Secre­
t:.try of vVar, Adjutant General and Commissoner of the Land 
Offi.;e, and n.s many have been obtained through ihc medium 
~f tht- J naicia.1 tribunals. The samo might be said with 
regard to many other powers of the Government.. The allow­
ing of a mandamus or injunction to command or enforce an 
inforior officer to perform a duty, or to restrain him from the 
performance of an act is the exercise of a Judicial power. 
Yet the I..4egisln.ture may repeal the power of awarding a 
m'.1ndamus or injunction altogether. And the reason is obvi­
ous; these powers n.re only incidental and not properly, or 
n~cessarily attached to the Judicial Depart.men ts. 

But it may ba said, t.hn.t the power expressly conferred 
np.on the Governor, by the Constitution, is necessarilly with­
held from the Legislature. I-In.cl the power to grant pardons 
and to remit fines and forfeitures been vested in the Governor 
n.s the Supreme Excutive powers is vested in him, as the 
L3gislative power are vested in two distinct branches, and 
the Judicial power iB vested in tho Courts, no one could 
doubt, that this would have excluded the Legislature from 
t\e exercise of t.he snme power. In that case, the power of 
granting pardons and of remitting fines and forfeitures would 
lrnve b2en properly attached to tho Executive Department, us 
the Supreme Ex.ecutivo power now is. But because the 
Governor hus power to grant pardons in crimnal cases, and to 
ramit fines and forfeitures, it does not follow that the Legisla­
ture may not repeal every criminal law in the land, throw 
open every prison <loor and bid every p~:isoner go free, and 
release every fine and forfeiture and bond due t.he State. 
rrhe ffi3f0 repeal of the laws which authorize the detention of 
prisoners before or after conviction, and recovery of forfeitun~, 
a.nd penal bonds, would produce this result. Against such 
absurd act.ion on the part of the Legislature, there is no 



550 

r2stri1int except through the ba1l0t box. All that can be said 

is that the L8gln.ture cannot restrain the Governor from 
(•xercising the pardoning power in those cases, in which it is 
1..;onfenecl by the Constitution. But :-i glance at the clause of 

the Constitution relied upon, will show that the Governor 

only has power to rnprievc or pardon criminal Cfl.ses after 
conviction. And he only claims the power of remitting the 
f)rfeitnrc~ when the same are about being enforced under 

.:udicial sentence. Now wlrnt becomes of the power, incident 

to all sovereignty, to grant pardons aml t.o remit fines anu 
furfoiturcs before conviction and judicial sentence ? This 

ro,ver is not expressly conferred upon the Governor nor docs he 

claim it. If the power reside not in the Legislature, it does 
not exist at all ; and this would be to deny the Sb to one of 
th:: neces!-;a.ry prerogatives of a SoYereign. To deny such a 
pov·ler "·onltl be simply absurd. rrhe Legislature might repeal 
th8 whole body of criminal laws, and after their n:peal no 

erirno conkl be pnni.shc,cl, nor fine nor forfeiture in a criminal 

(~asc, nor misdemea,nor enforced, unless the same should be 

Raved to the State. 
r~I.1hc fines and fm:/citnres mentioned in this clause of the 

Constitution :11"8 those re~ulting frnm some crime, misdemea­
nor or quasi offence. The power to remit is not nbsolutcly 

v0stccl in the Governor, but is made to depeml upon the rule 

to be established by the Leg-ishtnre. In proscrilJing these 

rule~ it was competent for tho Legislature to c.leclarn the con­
c~iti1Jns upon which the Gon:rnor shoulu exercise the power 
rrlrn ex.c>r~i3C of the pO\VCf might have been authorized befo1·c 

<.:·after conviction, nnd made tv depend npon the rccommen­

<h.tirm o-f the Jury, t~1c Cuurt, the Legislature, or have been 

L·ft to the Jiscrction iJf th8 Governol'. Had no rules been 

prescribed by the Lc~islature, the Executive 'vonhl have 

b2~;n without power to release fines and forfeitures of any 
c:1aractcr. 

'l1he act of 2(jth February, 1848, was intended to prescribe 

t~D rules nncler which the Governor might exercise the power 

d' remitting fines ancl forfeitures. 
'rhe fir::it section of this act only relates to fines and 

f~_n'fuitnros of a pecuniary character, arising from the omission 

c,f some duty, or tho commission of some offence, or n1isde­
meanor, for which a conviction may Le had. Such as the 

nc2:lt::ct of duty, as an overseer of the r0a<l, Jisturbing 

religious worship, burning the prairies; obstructing nava.gable 
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water courses, and cutti~ timber on the land of another and 
many other like offences for which a percuniary fine or forfeit­
ure mn.y be a part or the whole of the penalty. In analogy 
to the pardoning power, it was intended in such cases to give 
the Governor 1he i1ower to rentit such fines or forfeitures at 
his discretion. 

But another class of forfeiture~ may arise under the laws of 
our Stat~, and to release or restore which it has never been 
considered eafe or wise to leave to the Executive alone. Some 
of these forfeitu~·es result from the cCJmmission of high crimes, 
and misdemeanors, ahcl others for quasi offences; all involving 
interests of great magnitltde to the State. To be convicted 
of several c1·imes respectively work a forfeiture of some of the 
most important rights and privileges of an American citizen; 
such as the right to hold office, to Yote, and to testify as a 
witness. Th'3re is anothet dass of cases, however, in which a 
conviction works a forfeiture of still more important interests. 

At the present time we have more than three hundred pub­
lic and private corporations in the State ; all exercising certain 
tights and privileges under their franchises. Many of these 
corrorations have received large donations of land, and others 
wil be entitled to receive donations or grants on complying 
with certain conditions. Any one of these dorporations is 
liable to be arrayed before the Courb1 by a writ of quo war­
ranto, in the nature of a criminal proceeding, and on convic­
tion of a misuser, non-user, or of any act ·dolating the provi­
sions of its charter, a forfeiture of the rights and privileges of 
its franchise, or of lands results. 

These forfoitnres might amount to many millions in one 
y~~ar. 'Vith the present Executive, the exercise of such pow­
er might he safe. We should have little apprehension of danger 
from its prodigal nse. But we should lament to see a power 
so dangerous and transcendunt placed in the hands of one per· 
son. The time will arrive when another will fill the Execu­
tive Chair, who may have a greater interest in these corpora­
tions, ancl may prove less scrupulous than the prerent incum­
bent. It certainly would be unwise to leave to one man the 
power to release or restore, 01· to withhold from restoratior, 
tights and interests of such magnitude. So thought the Con­
vention which limited the power of the Governor to remit the 
forfeitures of this class, to such cases as the Legislature might 
o.d vise ; an cl then only after convir.tion. 

The only excuse the undersigned offe1•s for thus dwelling at 
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length upon the clrnrnc.tcr of fines, ·which it wr:.:.> intcrnled bv 
the frmncrn of the Constitution s110nld D8 pbccd in foe po-1-rcr 
of •·lrn Go~7i;·1-r•L'">l' t 1) 1···l,_)•1r•,-, , ... : i-l) (l'' "7 :.~1\;"m+ }'f"<:\.i-r:r·tioP i--· ""-]·1l·, L iv ; \' t...· ..... ~. ~ \....- .l •• .'(, ·0 v' \ l L LL 'l t f .l. l· ... .... - lJ ...... _, I... 1.. v ... ' ._.., l 

irnrortanco of the question, awl n.B they LulicYo, the c1anger­
ons extent of po1vcJ·~ c1ai1rn.:d fu.r tho Exe cu tfre in the Y.eto 
'lllC"""D'" It- j ... not- f'.'.() '1'1 1··n°ss'':'"' t·o PF~ C'll('"-diC'll ''f ~G~ne ~e,:-··- U0<J.•t;V• _ :-.; -d UL 1....,. ..... • .... .i .. ~.,~ .. t J ., L \... J ... tJ 11... ~ (..u.., J: ., ~. • ...... .i. 

tlrnr Hie penalty of the bond, uor the forfeiture of lands rnen­
t~oaed jn the act urn.for which the Lund ·wns ;.;:;ivcn, is of the 
ch·11"~Ct1 ·1· o+' 11-i'ncs 'l'l(l 11.',)1·j·',,1~-pr'f>;• r·o11tr,;~1°<l in t]•·' ] l ih ''<1 ''-, '-· (. l; • '- ,J.. • ....JI. ( "' • \. ... C· .... L· '- t J. .. _ f,'' .... , . ( .. ..l •. ..._ L • ~ ·- •• v J._ . ,_, • v 
• ,. . 1 ~ f' l r·~ • , • n11 • . . I' 1 hun o:t a.d1c c /Jo· tne ,_;\ms11h.n10n. J_ 1e fori.:;1i:cru c•:L t1c 

l·1pt'l .;,. ·1'1-to ,.t1,,1·e ~',)d~,=Jl .• ll"' c/1·' ·r11:i 1• ··in·11i- to 01 erP11·,.i". 1-1 1 1.'' .::"111P ~ l J....... ..-.1.j 1. , --- \... l. \. ....... \...- l 'L i ~_, -· L ..... \_, l ..... ') -· ;; ( (J _, _, t... ..t. ._ '"" ... __ ) I.· l .. J.. .._ ~ 

NcJ l·t'L''l
1
l 11'1"(1 ""C''-'-Lncl ~"l 1L·l1c' c··•r\PV'l'11"r'- nnc1

L· f)'r tl:,. 'l('t l1()1'11(' ••1»11,-1 ,.._, ( .J. (,lJ. ,. •;:) "\,... ~i. ... ' 1._JL.-~1.J(t. '' ((., ... 4, ,_ J J.].\.,) \ ..... / LO.'-. .._, \_,J~ . .1\• 

L ., I... ,-.. • .L '". 1·"· "Tj•ti vc::n,, trntll Lie pcnurmanco of cerrnm conmt10us. Ji ,llo com-
pan)" failed to i'nlfill the cornli ti om; 11pon which the L1iHl \\'<:tr! 
10 Dt' 0 T·111frd t 111e i·1'o·l1t t'·o c·l··,;·,r1 +l10 1 ~l''lll v-nc· fiwf;,i+r11 a'l<l -'t') (., ..., ' QA •(..t..iJ.-. i..l\....' .t..._J. Yl<-1 .. l ·'"'- '-' l-,L, tl. 

no jndicial decree or sen1.:cnco 1Yns ~1cc0ssary to re-invcs 1c it in 
tLe Statl". 

Tl~c ''Ct uncle'1· ,~rl1;r·l1 t 11c) l.;,.,.l1t u·.~~r· ,...rc··nt.''"(1 "i"C1l the for:-~,; 1'11"(C .J. (.., ;. , 1\o 1....,.. ·1. ..ti:') . \\ .._..,.-, \..,..1.. U1 ~· .. , (.1,.;.;..J, J • .L-...!.l. - .1. ·~ 

l)l'(JVi111'l1 is ;,1 tll(' 110-'VC" "'1'1 ('··"1·1-~"(Jl o· .{,1' th1• I,nn··;,,1,1t 1 '1'1) It.::i - \...1...., - ' f, .1.l .J .. \ ·l l..L~. l_.l -......'1..)l \,,_ . \ .. : ._.(\.':::
1

11, \ .t_..k \.'• . ~J 

~i:cnn-.~ ,"-11'(·1co1'l'lit1'01'1q11'1···1v i,, .. , c·,y·1c·c·11ll1>1l CY"l .. 'l)i· ,_.,., 't"''' ·11~ -,, 1 ·\~tc'...: • ..J (l/ .J. •··. _,,.. µ t..',J ...1...; .. .a. ·- '·''-' .... ~.\..I 1J l~.'\..1 . (,LL t .. ·t...· ""'\..-1.... .. ,,1 ,_, 

t t l • ] 4 • l 1 ., . , . l l ,. l · o ne ng:i.:s u,cquw?c JY trnrct imrtics, at t 18 p1cm:,;aru or L1c 
I_Jegislaturc. It js al·,.-ays jn the pvi1;:er of the Legislature to 
release such a lJCnalt.y, b1forc or after judgment; to rcp::a1 
the law imposing the penalty, or to dismj~s the suit for the 
recoycry of the same. rJ1c> sustain this }Josition, the urnk:r­
signed might recite a multitude of authori tics, but they 'vill 
o_nly refer to two or three, ·which must be regarded as concln-
SlYC. 

In tl10 vcar 1835 tho Lno-~sl·~+n1·1) cf T\l 0 rvlrincl ivic:!~Pd ··n nr1 ..a.v '1 , ~ . .._. 0 ...1..> J(..i'- • _, -1-. u. J G1,1 . ~- ....... ,~~- - t.~ - (•,\... 

to encourage the construction of Internal Imprnn:ment13. rl'he 
origin11l Charter of the Baltimore ancl Ohio Hnihcr:d Compa­
ny n.uthoriz2tl the construction of a road from B<1.ltimore to 
some suitaLlc point on the Ohio River, wiLho'-.1t dcs1gnating 
the i·u··i1to· o·'""'l' '\rl

1
)·i'cl1 tl1 11 ·1·0·1 ·1 .,,.,,s t11 1)'1.S" J~v 'L·.li1· .. , ·er'" ~he· •. \ 1.._. t . .1 .\.J Ct.ll . \ <.Vf. ...... - ( ... ~•.J. -·· I L .. "!.) l..'l.·V IJ l~.t. 

State proposed to snhscriLe &:3,000;000 of the r:.:tock, prcn-idecl 
the compa,ny assen t12d to the provisions of t lrn ~ 1n w ; and 

1 .. 1'1 . 11, amongst t 10 provJS10ns or L1<tt a.ct it 1:sas <.lee aren : 
"'I'hat if the said Baltimore a.nd Ohio Rai1rord company 

shall no'L locate the said road in the manner provided for fr1 
this act, then they ~:hall forfoit. ~~;1,000,000 to the StntC:" of ~\ft:­
rylo.nd for the use 0f \Vashington county.,., 

The rm:,d by the act \YllS required to lie so locg,tcd as to ra::.s 
through two tuwns in V{n..shington colTn.t.y. 'The cornpnny n.c-
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cepted the provisions of the act; but located the road entirely 
without the limitR of Washingt.on county. J3y the very terms 
of the law, the $1,000,000 was forfeited to the State of Ma­
ryland, for the use of Washington county. Suit was brought 
in the name of the State to 1·ecover the forfeiture for the nee 
of the county. Pen~ the suit, the Legislature of Mary­
land passed a la. w to relieve the company from the conditions 
of constn10ting the road through Washington county, and 
also releasing the forfeiture. The constitutionality of this 
law was rP-siBted, and especially upon the ground th&t the 
aounty of Washington had acquired a vested interesi in the 
forfeiture, of which it could not be deprived by Legislative en­
actment. The case was appealed to the Supreme Court of 
the Unitad States, and by that tribunal it was held, that the 
forfeiture was in the nature of a penalty or punishment, and 
~as within the power and control of the Legislature of Mary­
land, to enact or release. That had it been viewed in the light 
of a contract, the county of W a.ahington had acquired no such. 
vested interest as to prevent the Legislature of Maryland from 
releasing the penalty. The case is reported in 3d Howard, 
and is conclusive. 

The Constitution of Maryland gives the Governor power to 
grant pardons and to release tines and forfeitures, in terms 
stronger than the section relied on. The language is as fol­
lows: 

"He, (the Governor,) shall have power to grant reprieves 
and pardons, except in cases of impeachment, and in cases in 
which he is prohibited by other articles of this Constitution, 
and to remit fines and forfeitures, for offences against the 
State ; but shall uot remit the principal or interest of any 
debt due the State, except in ca.sea of fines and forfeitures 
[Art. 2, Sec. 19.] 

It will be seen this section ~ves the Governor power to re­
mit absolutely, fines and forfeitures, before or after judgment. 

In the case of the United States 'VB. Harris, reported in '10th 
Wheaton, t.he Supreme Court of the United Statee held, that 
Congress had the power to a.nthoriz& the Seoretary of the 
Treasury to remit any penalt7y or forfeiture, incurred by the 
breach of the revenue laws, either befMe or after judgment; 
and if remitted before the money was actually paid, i11 em­
braced the shares given by law in such casee, to the officers of 
the revenue, as well a& the share of the United Sta.tee. In 
delivering the opinion of the Court in the first case cited, 



Obi.ef Juatice TaMJ '!:tee the la~ter and •ye, " the right to 
remi• a penal\y like · 1, 11Nda upo» the same prinoipal 
And in ihe first opinion the Chief Juatice and counsel 4 
many other oaeea equally .strong In favor of the Legislature 
power ov6r con..., '6.nes e.nd forfeitures. 

It must be remembered thai the power to grant pardon 
aud to releaa fines and ibrfeitU't88, i1, l>y the Conatitution 
the United States, conferred upon the President ; yet tbil 
neYer been 10 couatraed as to exclude Oongre• from relfllsing 
any fine, penalty or fbrfeiWte. A. multitude of cases ma.y 
be cited iu whicih 1uch releases have been made, not onlJ by 
G~ hut by the Legialature11 of most of the Sta tea it the 
Union. 

In the opinion of the BuF_eme Court before referred t<i 
is emphatically stated that the " repeal of the law imposing 
the penalty, is of iteelf a remismon." 

The undersigned, thorefore, believing it proper under the 
oircQ.lllstances, to grant the relief asked, and having no doubt 
•to the oonstitutional power of the Legislature to do 
recommend the passage of the bill. 

M. ll POTTER, 
L. T. WIGFALL, 

GEo. Qu1NA1¢, 
:R. H. Guml(, 
I. A. Pa&CBAL, 
F. 8. SroOKDAJ..E7 
J. w. Tmt0Clt1IO•T01', 
Bo. F. TAnEn&Y, 
c. B. SHBPAIU>, 
J. M. BURROtrGBS, 

Majority of <Jommittee 
On motion of llr. Tallkersly, the report and bill were ll 

the speaial order for Tueaday nexl 
On motion of llr. ScarborougJi,. • bill U> relinquish. 

St.lllle w for the 7eart 1808 aftd 1859, to certain COUil 

&a., 'WM taken ttp, .read, and ma.de the ~~ial order for 11on­
day iwxt, the 8th inau; at 11 o'oh>ck, A.11. 

On motion af Mr. Kueriok, the ~nate proceeded' to the 
cooaideration of it.I 11peoW. c>Ner. 
~be joint re1ohui.o111 relati~ io the aneai o£ G.neial l 

Walker, which were t.&ken up, and read. 
lf'I'. W alkar moved tho previmu quest.ion. 
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On motion of Mr. Taylor of Fannin, a call of the Senate 
was ordered. 

Absent: Messrs. Fall, Lott, Martin and Russell. 
On motion of Mr. Potter, a bill for the relief of the heirs ot 

Jefferson Smith was taken up and read second time. 
On motion of Mr. Potter, the bill was amended by adding: 
"Provided said Smith nor hi., l1cirs have ever received land 

as a. headright.'> 
The bill was then ordered to be engrossed. 
The rule was suspended, bill read a third time and passed. 
l\Ir. Burroughs from the committee on Bnrollecl Bills, re-

ported the following bills correctly enrolled, properly signed 
and this <lay presented to the Governor: 

A joint resolntion recognizing the rank of P. W. Hum­
phreys, as a commander iu the late Navy of Tex.as at the time 
of annexation ; 

A bill to incorporate the Tennessee Colony Masonic Insti­
tute; 

A Lill to authorize the County Courts to regulate roads, ap­
point overseers, &., &c.; 

A bill to amend the second section of an act to incorporate 
the Eastern Texas and Red River Insurance company ; aud 

A bill providing the manner in which. the fund set aside for 
the improvement of Buffalo Bayou shall be expended. 

By leave, Mr. Stockdale introduced a bill to amend an act 
to incorporate the Memphis, El Paso and Pacific Railroad 
company, and the act supplemental thereto; read first time. 

On motion of Mr. Stockdale, the rule was suspended, and 
bill read second time. 

l\fr. Herbert moved the reference of the bill to the commit­
tee on Internal Improvements; lost. 

The bill was then ordered to be engrossed. 
On n10tion of Mr. Russell, the Senate adjourned until Mon­

d:i.y morning, 10 dclock. 

MONDAY, February 8th, 1858. 
The Senate met pursuant to adjournment-prayer by the 

Chaplain-roll called-quorum present. 
The jo1frnal of Saturday was read and adopted. 
Mr. Russell, Chairman of the commmittee on Engrossed 

Bills, reported the following bills correctly engrossed : 
A bill for the relief of the heirs of John Gay, deceased. 


